Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



unnu 

TD 

425 






A SIMMAKY OF THU UW 



POLLUTION OF WATERS 



LAKES AND STREAMS. 



Bj ROSR C. BROWN, Altanej jl Uw. 



^ • 



A SUMMARY OF THE LAW 



RELATING TO 



POLLUTION OF WATERS 



OF- 



1 

« 



LAKES AND. STREAMS. 



By ROME G; BROWN. Attorney at Law. 



MINNEAPOUS, MINN. 



Prkparbd by Request for the American Water Works Association, 

C. MoNjEAU, H. E., Secretary of the American Water 

Works Association's Committee. 









Copyright, 1900. 
By C. Monjkau. 



.1 



i 



A Summar}' of the Law Relating to Pollution 
of Waters of Lakes and Streams. 

(The References **/," •*^,'* etc,^ are to List of Authorities annexed,) 



**0 THE One who acts according to his Heart, 

GONE OUT OF SaHOu! I DID NOT SOIL THE WATER." — {Line 

28 y Sec, By Ch, 725, Egyptian ^^Book of the Dead,'*^) 



The Ancient Sources of Our Modern Laws 

Against Pollution. 

The laws which govern most of our personal and property rights 
have shown changes, sometimes very radical, from the laws of 
earlier times. Rut it is an interesting and significant fact that even 
the latest decisions of American courts affirming judgments against 
offenders who have polluted streams or lakes are based upon cer- 
tain general principles of law which have always made such acts 
of pollution both private and public wrongs in the civil and penal 
codes of all nations and which have remained unchanged from the 
earliest forms of written law^ known in history to the present 
time. These principles, and the law- which arose from them, 
can be read today in the manuscripts which, written in hieroglyphics 
and pictured in crude outline drawings, were buried with the 
Egyptian princes who lived, fought and died upon the banks of the 
Nile thousands of years before the migration of the founder of Israel 
into the land of the Pharaohs.' To these ancient worshippers of 
nature the waters of the Nile and of all its tributaries were a divine 
gift for the use and comfort of man. An individual might own the 
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banks upon the shore and might have certain rights by virtue of his 
ownership ; but the flowing water sent down the streams by the God 
of the Nile no man could appropriate, divert, or pollute without 
committing an offense which not only subjected him to punishment 
under the civil code, but made him subject to condemnation when 
Osiris, the God of the lower world, should pass judgment upon his 
soul. And in the negative confession which the departed soul made 
in the judgment hall of the lower world before the forty-two judges 
of the dead, no protestation was more repeated nor more empha- 
sized than the one above quoted, w4iich was addressed to the one 
judge whose sole duty it was to determine whether the deceased 
had at any time in his life committed the grievous sin of polluting 
the natural waters of the earth. Carved upon the inner and outer 
walls of the ancient temple, pictured upon the halls of the dead, the 
mummy cases and in manuscripts, is found everywhere in the litera- 
ture of that people the law against the pollution of the waters which 
nature had provided for man's use and which, in order that man 
should be protected in the uses for which they were intended, must 
be kept pure and undefiled. The modern law against the pollution 
of waters is founded upon these early established principles of the 
law of waters: (i) That they are nature's gift; (2) that they are 
given, not for appropriation and ownership, but for the use and 
comfort of man; (3) that man's right is that only of a usufruct; (4) 
that in order to protect that use, any pollution must be forbidden. 

The same ideas are expressed in the Lord's reproof of the shep- 
herds, which is found in Ezekiel, showing that the ancient Hebrews 
recognized the same principles of law against the pollution of water: 

''Seemeth it a small thing unto you to have eaten up the 
good pasture, but ye must tread down with your feet the 
residue of your pasture, and to have drunk of the deep waters, 
but ye must foul the residue with your feet? And as for my 
flock, they must eat that which ye have trodden with your 
feet; and they drink that which ye have fouled with your 
feet.'' (Ezekiel xxxiv, 18 and 19.) 

The Roman law held that rivers belong to a class of things 

utilitatis innoxiae and that, of natural right, flowing water, the air, 

the sea, and the shores of the sea, ^re common property ; that all 



rivers that flow perpetually are public, and that the right of fishing 
therein and the use of the river banks are public also ; and that prop- 
erty in flowing water cannot be taken to belong to any one. In- 
dividuals have cnlv a usufruct therein, and that in common with all 
others; and that this right cannot be legally destroyed or impaired 
by any one.' 

The English common law held that while land was the subject 
of private property, flowing water was not ; and Blackstone says : 

**Water is a movable, wandering thing, and must of neces- 
sitv continue common bv the law of nature; so that I can 
only have a temporary, transient, usufructuary property 
therein; wherefore if a body of water runs out of my pond 
into another man's, I have no right to reclaim it. But the 
land, which that water covers, is permanent, fixed and im- 
movable, and therefore in this I may have a certain sub- 
stantial property, of which the law will take notice, and not 
of the other.''' 

The same principles are the foundaHon of the American law of 
pollution. These are stated by Kent as follows : 

**Every proprietor of lands on the banks of a river has 
naturally an equal right to the use of the water which flows 
in the Stream adjacent to his lands, as it was wont to run 
(currere solebat), without diminution or alteration. No pro- 
prietor has a right to use the water, to the prejudice of other 
proprietors, above or below him, unless he has a prior right 
to divert it, or a title to some exclusive enjoyment. He has 
no property in the water itself, but a simple usufruct while it 
passes along. Aqva currit et debet currere ut currere solebat 
is the language of the law. * * * The owner must so 
use and apply the water as to work no material injury or an- 
noyance to his neighbor below him, who has an equal right 
to the subsequent use of the same water; nor can he, by 
dams or any obstruction, cause the water injuriously to over- 
flow the grounds and springs of his neighbor above him. 
Streams of water are intended for the use and comfort of 
man; and it would be unreasonable and contrary to the uni- 
versal sense of mankind to debar every riparian proprietor 
from the application of the water to domestic, agricultural 
and manufacturing purposes, provided the use of it be made 
under the limitations which have been mentioned ; and there 
will, no doubt, inevitably be, in the exercise of a perfect right 
to the use of the water, some evaporation, and decrease of it, 
and some variation in the weight and velocity of the current. 
But de minimis non curat lex, and a right of action by the 



proprietor below would not necessarily follow from such 
consequences, but would depend upon the nature and extent 
of the complaint or injury, and the manner of using the water. 
All that the law requires of the party, by or over whose land 
a stream passes is, that he sTiould use the water in a reason- 
able manner, and so as not to destroy, or render useless, or 
materially diminish, or affect the application of the water by 
the proprietors above or below on the stream. * * * 
The just and equitable principle is given in the Roman law: 
Sic enim debere quern meliorem agrum suum facere ne vicini 
deteriorem faciat *' 

It will be seen that, however different in form of statement, the 
underlying principJe which makes the pollution of waters illegal 
is always the same; that waters are a subject of common use, and 
that that use must be reasonable under all the circumstances, and 
must involve as little diminution, diversion or alteration, either in 
quantity or quality, as is consistent with the reasonable use to which 
the individual is entitled, (^ut of this general principle has grown 
the law of pollution and it governs the right of the individual in his 
use of the water, whether that right be as riparian owner for 
domestic, agricultural and manufacturing purposes, or whether it be 
in his use of the stream as a highway or other uses which he has 
of the wr.ter in common with other individuals. It applies as well 
to those streams which are small and known as private streams, as 
to those which are large and floatable for logs and ships and which 
are known as public streams. It applies to all sources of flow and 
supply, whether it be a lake as large as an inland sea or a natural 
spring supplying the small tributary which is only one of the thou- 
sand feeders of the larger streams !)elow. Moreover, the right of 
the individual and the community to have a stream remain undefilcd 
is subject to a less number of exceptions than is the right to have 
the stream flow in its natural (juantity and direction. The right of a 
state legislature to authorize a diversion of the waters in a navigable 
stream for certain public uses,, as against the natural rights of 
riparian owners, has been upheld;' but no such right to authorize 
the pollution of the waters .^f either a navigable or non-navigable 
stream has ever been recognized. 
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The Principle of Reasonable Use as Applied 

to Pollution. 

The general principles of the law against the pollution of waters, 
as applied by the leading text writers upon the subject, are shown 
by the following: 

"In determining, therefore, what these rights of the re- 
spective riparian proprietors upon a stream are, two things 
are to be taken into consideration: first, that to derive a value 
from this incident to his property, requires that the pro- 
prietor should apply the water to use in some form; and 
second, that whatever is true of his own right is true of every 
other proprietor above and below him. And from these a 
rule has been deduced, which is as near uniform as the nature 
of the case admits, and that is, that each proprietor may 
make any reasonable use of the water upon his premises, pro- 
vided he do not thereby essentially or materially diminish 
the quantity or corrupt the quality of water in the stream, 
so as to deprive other proprietors of a fair and reasonable 
participation in the benefits thereof. The uses to which 
water may be applied are so various, and the circumstances 
of the rcveral cases where this is to be done are so diverse, 
that no more definite rule than this can be laid down. And 
whether, in any given case, a use shall have been reasonable 
or otherwise, must, as will be seen hereafter, ordinarily be 
referred, as a question of act, to a jury. 

The case of Holsman vs. Roiling Spring Co., may be 
cited as illustrating the general propositions above stated. 
The plaintiff has a valuable estate and pleasure grounds 
upon a small stream, upon which the defendant had a bleach- 
ery above the plaintiff's works. The chemicals used in the 
bleachery and thrown into the stream corrupted the water, 
and rendered it unfit for the uses to which it had been ap- 
plied by the plaintiff. In settling the respective rights of the 
parties upon the plaintiff's application for an injunction to 
the fouling of the water by the defendant, the court held 
that every riparian proprietor had a right to the natural flow 
of the water of a stream, as well in quality as quantity. The 
right of a riparian proprietor to the use and enjoyment of a 
stream of water in its natural state is as sacred as the right 
of soil itself. If a mill has acquired a prescriptive right to 
foul the water in one mode or to a certain extent, it will not 
justify fouling it in another mode or to a greater extent. 
This does not depend upon what a riparian proprietor may 
have expended upon his estate, but applied to riparian estates 
universallv."" 
Again : — 

*Tt is clearly the duty of riparian proprietors, upon a 



watercourse, to refrain from erecting upon its banks any 
works which render the water unwholesome or offensive. 
* * * Neither can a riparian proprietor use the water in 
a manner so as to corrupt the atmosphere. * * * In 
Wood vs. SutcHffe, an injunction was asked for to restrain 
the defendant from pouring into the stream any dye-wares, 
or dye-liquors, or madder, or indigo, or potash, or matters 
of that description, which tend to pollute the stream, to the 
damage of the plaintiff's works. And by the vice-chancellor, 
*I conceive that if the plaintiffs have established such a legal 
right as that which I have mentioned, and, while they are in 
the enjoyment of that right another person comes and erects 
machinery, or any manufacturing works, on that stream 
above the plaintiff's works, and by his manufacturing process 
so fouls that water as that instead of coming as before, pure 
and unsullied to the plaintiffs' works, it arrives at the plain- 
tiffs' works in a less pure and serviceable state than before, 
so as seriously and continuously to obstruct the effective 
carrying on of that plaintiffs' manufacture, if that be the case, 
and if the restraining of those acts by injunction will restore 
or tend to restore the plaintiffs to the position in which they 
have a right to stand, and in which they before stood ; and if 
the injury which is occasioned by the works complained of 
is of such a nature as that the recovery of pecuniary dam- 
ages would not afford an adequate compensation, that is such 
a compensation as would, though not in specie, in effect place 
the plaintiffs in the same position in which they stood before ; 
and if, moreover (for there were several conditions), the 
plaintiffs do not sleep on their rights and do not acquiesce, 
either actively or passively, in the acts which they complain 
of, but use diligence and vigilance to take such steps as are 
proper and necessary for the vindication of their rights, if 
those conditions occur in such a case as that which is now 
presented here, the plaintiffs, the parties so injured, have I 
conceive, as a general rule, a right to come to the court of 
e(|uity and say : Do not put us to bring action after action 
for the purpose of recovering damages, but interpose by a 
strong hand and prevent the continuance of those acts alto- 
gether, in order that our legal rights may be protected and 
secured to us. * * * It is not, however, under all cir- 
cumstances an unreasonable or unlawful use of a stream to 
throw or discharge into it waste or impure matter. Whether 
such a use would be reasonable or not in any given case 
would be a question for a jury upon its circumstances. The 
same circumstances would be open for consideration and the 
same rules would govern, in this case, as in respect to the 
abstraction, detention, diversion or obstruction of water in 
a stream. The size and character of the stream, the uses to 
which it can be or is applied, the nature and importance of 
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the use claimed and exercised by one party, as well as the 
inconvenience or injury to the other party would be subjects 
involved in the inquiry. In the construction and repair of 
mills and dams, in the excavations required for their founda- 
tions, and in the frequent removal of the gravel used for 
tightening such dams, the water must for a time, and neces- 
sarily, be rendered so impure as to cause inconvenience oc- 
casionally to persons engaged in a kind of manufacture re- 
quiring pure water. But if such building and repairs are 
reasonably conducted, the inconvenience must be borne just 
the same, and for the same reasons as the inconvenience 
caused by the temporary and reasonable detention of the 
water while filling the dam. So in the uses of a stream for 
purposes of agriculture, such as washing sheep, crossing it 
with teams, allowing cattle and swine to traverse it, the same 
principles will apply. So in the use of many kinds of mills, 
such as saw mills, fulling mills, cotton and woolen factories; 
there must be thrown into the stream more or less of the 
waste, such as saw-dust, soap-lees, and other impurities, and 
no ordinary care or prudence could prevent it. In other 
cases such disposition of the Whole waste, although not ab- 
solutely indispensable, would add greatly to the productive 
value of the mill power. Whether, in either case, it may be 
rightfully done must depend upon the question whether, 
under all the circumstances of the case, it is or is not a 
reasonable use of the stream ; and in determining that ques- 
tion the extent of the benefit to the mill-owner, and of in- 
convenience or injury to others, may very properly be con- 
sidered. So in respect to the size and character of the 
stream, it is obvious that an amount of diminution or pollu- 
tion which would be insignificant in a large stream might, in 
a small stream, be wholly destructive of the common right. 
So also in determining the reasonableness of suffering the 
manufacturer's waste to pass off in the current, much must 
depend upon the use to which the stream below can be or 
is applied; whether as a mere highway alone, or for pur- 
poses of manufacture, requiring pure water, or for the supply 
of an aqueduct to a large city, as in the case of the Croton 
River: and in respect to the lands below adjacent to the river, 
the character of the banks, whether they are usually over- 
flowed or not, in high-water, should be considered. And in 
determining the reasonableness of such use, evidence of usage 
in the deposit of such waste is admissible. Upon this last 
point in Snow vs. Parsons, the court said: *It is settled law 
that every riparian proprietor may use the water for the pur- 
poses of manufacture, but so use it as not unnecessarily to 
abridge the use to others ; i. e., every such proprietor may use 
it with care and prudence. What care and prudence are in 
i such case must depend upon the facts of each case, the con- 

9 



elusion to be drawn by the triers of the fact. And to assist 
them in making this conclusion, if they are not themselves 
experts in the business, they are entitled to have the ex- 
perience and wisdom of such as are experts, to enable them 
to judge of the reasonableness of the particular use. The 
measure of reasonable care and prudence in such cases is that 
which prudent and careful men exercise in the management 
of their own business. And how are we to know this without 
proof, in those departments of business with which we are 
not familiar? Proof that all prudent and careful men, in the 
management of the business of tanning, pursued a given 
course of discharging the spent tan into the stream, and that 
others acquiesced in that course without objection, would 
seem to be of the very essence of the inquiry before the jury 
in such cases.' "' 

The right to an injunction in such cases on the ground stated 

is clearly established: 

**A depyvation of the use of a stream by corrupting it so 
as to render it unfit for use, is an equally irreparable injury, 
entitling the party injured to the like preventive remedy. 
When the nuisance operates to destroy health, or to diminish 
the comfort of a dwelling, an action at law furnishes no ade- 
quate remedy, and the party injured is therefore entitled to 
protection by injunction.'" 

"A perpetual injunction will be granted to restrain de- 
fendants from discharging water from their mines and colliery 
into a stream to the injury of plaintiff's work and mill below, 
the water thus pumped from defendant's mine into the stream 
being charged with sulphuric acid and other deleterious mat- 
ters, causing great injury to plaintiff's boilers and other ma- 
chinerv.'" 

"Frequent ground of application for the preventive aid of 
equity by injunction, is found in cases of the pollution of 
water by the flow of sewage from towns and cities into 
streams whose waters are thereby injured or rendered unfit 
for use. In cases of this nature the preventive jurisdiction 
of equity is well established, the general doctrine being that 
the fouling or pollution of water in a stream by such sewage 
constitutes a nuisance and affords sufficient ground for relief 
by injunction. In conformity with this doctrine, the owners 
of land upon the banks of a river below a city may enjoin 
the city authorities from polluting the river by sewage. And 
when a public or municipal body acting in excess of its lawful 
powers, is about to construct a sewer in such manner as to 
injure the water in a river, it may be restrained from pro- 
ceeding. So an injunction is proper to restrain municipal 
authorities from opening additional sewers into a stream at a 
point on the stream above plaintiff's premises, in such man- 

10 



ner that the sewage fouls the water and renders it unfit for 
use. And a board of commissioners charged with the drain- 
age of a town may be enjoined from permitting the sewage 
of the town to be discharged into a stream which passes 
through plaintiff's premises and supplies a lake thereon, when 
such sewage has an injurious effect upon the water in the 
stream and lake/"" 

** Riparian owners have also a natural right to have 
natural streams flow unimpaired in quality as well as 
quantity; and any use of the stream by one proprietor, which 
defiles or corrupts it to such a degree as essentially to im- 
pair its purity and usefulness for any of the purposes to 
which running water is usually applied, is an invasion of 
private right, for which those injured thereby are entitled to 
a remedv."" 



Civil Remedies as Illustrated by the Cases. 

The existence of a remedy in the law for injuries caused by 
pollution of waters is guaranteed by the fundamental rule that for 
every injury there is a remedy. This does not mean that, in every 
case where a person is only slightly damaged by some change in the 
quality of the flowing water, he wall have a right of action. He 
has a remedy only for theinjuria, — that is, for the infringement of 
his right. His right is governed by the rule of reasonable use; and, 
as is shown above, whether the change of quality in the w^ater is 
one which exceeds the bounds of reasonable use is, in each case, a 
question of fact to be determined from all the circumstances in that 
case. It is clear, however, that the rule of reasonable use does not 
protect either an individual or the public in any material or sub- 
stantial defilement of the waters of a stream naturally flowing past 
the land of another. The law prevents such pollution not only by 
individuals, but by communities and corporations, whether private 
or public; and on the other hand it protects from such pollution not 
only the individual but a community in general, and corporations, 
whether public or private, and whether the injury is to the latter's 
use for private purposes or for public water supply. The civil 
remedies may be sought and obtained in various forms under the 
general law of the land, and without statutory enactments. The in- 
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jured party has a right to recover money damages for injuries which 

have been occasioned to him by reason of such pollution, and these 
damages will include all damages which are proximately the result 
of the pollution. But he is not confined to his action for money 
damages alone. He will be allowed an injunction against the con- 
tinuance of the evil, and such injunctions have been granted to pre- 
vent the continuance of various forms of pollution.. 

Such remedies have been allowed many times and are being al- 
lowed in the courts today ; and the right of remedy for such wrongs 
lias been demonstrated and upheld in almost all the various condi- 
tions under which a defilement of waters is likely to occur. 



Pollution by Manufacturing and Mining Plants. 

Some years ago the Pennsylvania court held in the case of 

Sanderson vs. Coal Co." that a pollution by mining operations upon 
a stream was not an infringement of the rights of lower proprietors; 

but in later decisions of the Pennsylvania courts the tendency seems 
to be to repudiate the holding in the Sanderson case. In three re- 
cent decisions it has been held that such pollutions were unlawful, 
and that the deposit by a mining company of culm and refuse from 
its mines on the banks of a stream in such a position that ordinary 
floods would wash the refuse down to the injury of proprietors be- 
low, would give a right of action to such lower proprietors." 

In the same state it was held in 1898 that an injunction will be 
granted against the pollution of the Schuylkill River by the deposit 
of culm, muck and dirt which was injurious to the property rights 
and the health of owners on the stream below." Also that one 
owner is liable to an adjacent owner for polluting the latter*s springs 
by an improper method of boring for oil or gas by which salt water 
was allowed to rise and mingle with the fresh water on the latter's 
lands." 

In a recent New Jersey case, a riparian owner brought a bill for 
an injunction against a mining company for discoloring the waters 
of a stream. The discoloration and pollution were caused by a fine 
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clay amounting almost to a pigment, having a high reddish tint 
and intermixed with a small quantity of very fine sand. The com- 
plainant was owner of a paper mill below and it was shown that the 
polluting elements introduced by the defendant were injurious to 
complainant. The question of pollution is very thoroughly dis- 
cussed and it was held: i. That the doctrine of Sanderson vs. 
Coal Co., which was so long litigated in the Pennsylvania courts, 
was not in accordance with the law of pollution, and the repudiation 
of that Pennsylvania authority which had been announced by the 
Ohio courts in the case of Iron Co. vs. Tucker, 48 Ohio, St. 41 was 
adopted by the New Jersey court; 2. In the same decision the 
court holds that the Massachusetts case of Merrified vs. Worcester, 
no Mass. 216, in so far as it is in favor of the notion that a city may 
discharge sewage matter into a fresh water stream, to the injury of 
a riparian owner, is contrary to the best authority. 3. It has also 
held that the fact that the stream had for many years been polluted 
to some extent by the same or similar methods was no defense in 
this action ; the fact that there were other and prior nuisances of the 
same kind gave the defendants no right to participate in the pollu- 
tion or to render the waters more polluted. 4. It was held that 
an injunction was a proper remedy and that it should be granted 
in that case." 

So in Maryland the befouling of the waters of a stream by an 
upper proprietor so as to injure a lower proprietor's use of the water 
in his whiskey distillery was held actionable." In Mississippi the 
pollution of a stream by a manufacturing company to the injury 
of a lower proprietor gives the latter a right of action for damages; 
and the fact that the pollution was caused by a company carrying on 
a large business of a quasi public nature does not affect the right 
of the party injured to have his remedy." In Alabama it has just 
been held that an upper proprietor cannot pollute a stream with 
mining refuse so as to render it unfit for the domestic use of a lower 
owner.'* In Georgia it is held that the adulteration of a stream by 
washing ore in it so as to render it unfit for the use of a lower owner 
will be actionable, and this, although the stream may be more use- 
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ful for mining than for domestic purposes * In South Carolina it 
is held that the discharging of deleterious refuse into a creek which 
kills fish and causes noxious vapors to be exhaled from the stream 
in the vicinity of plaintiff's home, gives the plaintiff a right of 
action." In California it was held that one appropriator of the 
waters of a stream cannot pollute the remaining waters of the 
stream to the detriment of other users, and that any other user can- 
not be compelled to protect himself from such injury at his own 
cost, although he could do it at less expense than would have to be 
incurred by the wrong-doer." In New Hampshire it is held that 
the rule of reasonable use does not allow a manufacturer to cast 
into the stream, to the injury of a lower proprietor, refuse from his 
sawmills, beyond the amount that is necessarily incidental to the 
running of his mills." 

In Vermont it is held that the discharging into a stream of saw- 
dust and refuse from sawmills to the injury of proprietors below 
is governed by the rule of reasonable use.** In New York the same 
rule applies in regard to sawmill refuse;** and it is also there held 
that the defiling and discoloring of a stream by the discharge of 
dyes from a plush factory, even though no actual damage is shown, 
is a ground for an injunction, since if not stopped the use might 
grow into a right by prescription ;** and the pollution caused by the 
discharge of oil from machinery may be prevented." So in Wiscon- 
sin and Indiana the pollution of waters by a starch or paper factory 
rendering them unfit for watering stock and ordinary domestic use 
will be enjoined at the instance of the lower owner who is dam- 
aged thereby; and in Minnesota unnecessary discharge of saw-dust 
will be enjoined." 



Dischargre of Sewage by Cities and Individuals. 

The right to an injunction and to damages on account of the dis- 
charge by cities and individuals of sewage into streams thereby 
polluting them so as to render them unfit for ordinary uses has been 
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clearly established by the latest authorities. One of the leading 
cases upon this point was decided in New Jersey last year. A 
city of about 100,000 inhabitants emptied its sewage system into 
the Passaic River which flows through the city of Paterson. Some 
lower proprietors, including a water works company, brought a bill 
for an injunction to restrain the pollution of the waters by the city. 

The court said : 

'*It is objected also, that the defendant has the right to 
empty its sewers into the Passaic River, whatever the con- 
sequences may be. This contention rests in part upon the 
ground that it is a natural and reasonable use of the river, 
and in part upon the insistence that legislative authority to 
the city of Paterson to construct sewers contemplated their 
discharge into the Passaic, and impliedly authorized it. The 
sewage in question, it is remembered, is discharged into a 
stream above tide, and where the stream is not navigable. 
It does not naturally flow into the stream. It is gathered 
by the municipality of Paterson, in sewers, from numerous 
buildings, cesspools, culverts and drains, over a large area 
of land and by uniform, artificially constructed grades is 
gravitated to and discharged into the river. It is vastly more 
than the mere natural drainage of riparian owners. I cannot 
conceive of any tenable ground upon which such drainage 
can be classed as cither a natural or reasonable use of the 
rivei:. 

It was claimed by the city in that case that the city's charter 
allowed it to dispose of the sewage in this way. The New Jersey 
court denied such a construction to the statutes and expressly de- 
nied the constitutionality of anv statute which would allow such 
pollution by a city, saying: 

"The authority conferred is limited to mere construction 
of the sewers in accordance with the maps. It does not 
license either public or private nuisance through pollution 
of the waters of the river. As to private rights, I need only 
say that they have constitutional protection against any such 
legislative enactment. In England, where the power of 
parliament is omnipotent in matters of this kind, both as 
to public and private rights, it is well settled that legislative 
authority to merely drain into a stream does not authorize 
the contamination of the water. Legislative license to create 
a public nuisance of the kind considered must be given in 
express terms, or by absolutely necessary implication. That 
the city of Paterson has any right to pollute the waters of the 
Passaic River by the discharge of its sewage into them is 
clearly an untenable proposition.' 
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It was also held that there was no laches on the part of the plain- 
tiffs, because they did not make complaint when the discharge of 
sewage was begun, and that they were not obliged to take action 
until it was shown that the quantity and character of the sewage 
was such as to injure their rights." 

In Missouri it was held that while public statutes might be pro- 
vided for the condemnation of the right of cities to discharge sew- 
age into a stream to the injury of lower proprietors on the river, 
still such rights could not be obtained by a city without condemna- 
tion proceedings and damages properly paid. It was held that the 
discharge of sewage by a city was not a reasonable use of the 
stream. "A city has no right to gather its sewage altogether and 
cast it into a stream so as to injure the lower proprietor. For dam- 
ages thus sustained, the lower proprietor would have an action and 
in many instances injunctive relief."** 

Gould says: — 

"An authority over sewage is no authority to commit a 
nuisance. An owner of land upon a stream below a city is 
entitled to an injunction against injury by the outflow of sew- 
age. So an injunction will lie to prevent the opening of 
additional sewers into a stream in such a manner as to render 
the water unfit for use, and it is not a defense that the city 
cannot lawfully enter upon the premises of those who use 
the sewer for the purpose of abating the nuisance. And if a 
few house-holders upon a stream have used it as a drain, a 
modern board cannot found a prescriptive right to corrupt 
the stream upon such usage. If any nuisance of this kind 
be shown, though causing inconsiderable damage, equity will 
enjoin its continuance. In deciding upon the right of a pro- 
prietor to an injunction against such a nuisance the court 
will not consider the convenience of the public. The fact 
that a large population will be affected by an interruption 
of the use of a system of sewers is immaterial where the 
rights of an individual are invaded. The inconvenience is 
one of the public's own creation, and should be borne by it 
rather than the individual. But where the nuisance is public, 
an individual is not entitled to an injunction unless he shows 
a substantial injury to himself. An injunction will be 
granted to prevent a local board from polluting surface-water 
flowing by an open gutter into a canal and supplying it with 
water, by first diverting it into a sewer and discharging sew- 
age into the canal. So a city council will be restrained from 
discharging sewage into a private canal. Where a discharge 
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of sewage into a stream has been continued for several years, 
but in quantities not producing perceptible injury, and is af- 
terwards increased so as to cause a serious injury, a party ap- 
plying for an injunction against such increase will not be 
held guilty of laches."" 

In California, the city of San Luis Obispo discharged its sewage 
into the San Luis Obispo creek, which was a natural stream running 
through the corporate limits of the city and from there ten miles 
where it emptied into the Pacific Ocean. An action was brought in 
the name of the people to restrain the discharge of the sewage as 
a public nuisance and an injunction was granted prohibiting the city 
from discharging its sewage into the creek." 

In the same state in 1897, it was held that an owner of land on 
a natural stream would be granted an injunction against the pollu- 
tion of the waters of the stream by the turning in of sewage of a city 
above. The court said: 

"The pollution of waters by the flow of sewage from 
towns or cities into streams, whose waters are thereby in- 
jured or rendered unfit for use, has frequently been a ground 
for the application for the preventive aid of equity by in- 
junction. The doctrine is well established that the fouling 
or pollution of water in a stream by such sewage constitutes 
a nuisance and affords sufficient ground for relief by injunc- 
tion. * * * The case then stands thus: Plaintiff as the 
owner of lands through which the water of Santa Rosa creek 
flowed had, and still has, a right of property in the waters 
of the stream. The right is a corporeal hereditament, ap- 
purtenant to the land and running with it. Her right as a 
riparian owner was not only to have the water of the stream 
f]ow over her land in its usual volume, but to have it flow in 
its natural purity; and such pollution of the stream by the 
defendant as substantially impaired its value for the ordinary 
purposes of life, and rendered it measurably unfit for domestic 
purposes, is an actionable nuisance; and the fact that the 
defendant is a municipal corporation does not enhance its 
rights or palliate its wrongs in this respect/'" 

In Pennsylvania in 1894 it was held that a city could not dis- 
charge its sewage into a stream and cause injury to springs or lands 
below which were fed from the stream.". In Massachusetts it was 
held that a riparian owner will be granted an injunction to prevent 
a city from discharging sewage into his mill pond thereby causing 
deposits at the bottom of the pond and unhealthy gases to arise 
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from the deposit. In the same case it was held that a city might 
acquire a prescriptive right so to discharge sewage, but that the ex- 
tent of that prescriptive right would be limited to the amount and 
manner of depositing sewage for the full period required by the pre- 
scription laws, which is usually fifteen or twenty years. Any in- 
crease within the limit of the statute would not be covered by the 
prescriptive right. It is also held that in case of granting such an 
injimction against a city, the latter would be allowed a reasonable 
time to readjust its works to the condition of affairs necessary to 
comply with the injunction.** It is also held that a city has a right 
to discharge ordinary surface drainage from the streets into a 
stream, except as prohibited by special legislative enactment.** The 
later holdings in Massachusetts are rather inclined to repudiate or 
at least limit the holding of a case decided in. 1872, in regard to the 
city of Worcester, where a riparian owner below was refused dam- 
ages caused by the pollution of waters by the discharge of sewage 
from the city of Worcester, and in which case it was held that a 
city was only liable for improper construction or unreasonable use 
of the sewers — the liability being placed upon the ground of negli- 
gence." 

The doctrine adopted in Massachusetts that a city may gain a 
prescriptive right to foul the waters of a stream with sewage is ex- 
pressly repudiated by the Connectitcut court and the grounds there 
stated for the refusal of such right seem to be conclusive. In 1897 
it was held that a deposit of sewage by a city in a stream would be 
enjoined as a public nuisance, and that money damages would be 
allowed to a lower proprietor who had been injured thereby. It 
was also held that the pollution of a stream in the way indicated 

being in the nature of a public nuisance, no length of time can legiti- 

* 

mate or enable a party to obtain a right to such pollution by pre- 
scription." In the same state it was held that a lower riparian pro- 
prietor will be granted an injunction against a city from discharg- 
ing any sewage into a stream above plaintiff's premises and from 
polluting the waters by any such discharge. The term "sewage," 
it was held, included refuse and foul matter, solid or liquid, which 

18 



1^ 



was discharged by the sewers into the stream ; including such fluid 
portions as, if apparently innoxious when so discharged, might be- 
come by combination with other substances found in the stream, 
the occasion of decomposition and consequent pollution. The fact 
that such an injunction might throw upon a city a heavy pecuniary 
burden was no ground for refusing the injunction." 

So in Illinois, a lower proprietor on a stream will be allowed 
an injunction against a city from discharging sewage into a stream, 
to his damage;* and the draining of a cemetery into the waters of a 
stream used for domestic purposes and for harvesting ice will be 
enjoined.** In New York it is held that a city will be restrained from 
discharging sewage into a river to the damage of proprietors below, 
even if the sewer is not a pul)lic sewer and although it may have 
been built upon private property;** and the contamination of a 
natural water course by a city's sewage will be prevented by injunc- 
tion and will entitle those injured to damages.** A leading English 
case on this point holds that where a city was turning sewage into 
a stream to the injury of a land-owner, the right of the land-owner 
to relief was the principal question to be considered, rather than the 
question of inconvenience to the defendant city, although the de- 
fendant represented a large population and would be seriously in- 
convenienced by being prevented from disposing of sewage in the 
way complained of by the plaintiff.** 



Other Sources of Pollution which are Illegal. 

From the foregoing general statement of the law and its applica- 
tion in regard to manufacturing and minirtg companies and to sew- 
age, it can be seen that it will apply to any kind of pollution or de- 
filement of the natural waters of a stream or lake. Without 
enumerating all the various instances in which the rule has been 
applied, the following may be noted: The placing of a hog pen 
and cow stable near a stream so that the refuse of the stable is 
thrown into the stream;*'' the placing on the banks of a stream or 
near thereto of contaminating materials, which may be washed into 
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or may drain into the stream ;** the placing of a cesspool or manure 
or oil near the banks of a stream f the discharging of heated water 
into a stream;"* the discharging of chemicals or acids/' Other 
specific instances are mentioned by Gould." 



Some Points Incidental to the Above. 

It is held in Utah that the law of riparian rights has never been 
recognized in that state and a statute ignoring the right of a riparian 
owner at common law to have the water in a stream flow in quantity 
and quality as it was wont to do when he acquired title, is valid ;** but 
the defect seems to have been remedied to some degree by statutes 
which have made it a criminal offense to pollute streams used by a 
community for domestic purposes." 

Although held in Massachusetts that a prescriptive right to 
pollute waters may be obtained, it is held that under the condemna- 
tion acts a water works company could condemn such prescriptive 
right and thereby prevent all pollutions." 

Where an upper riparian owner on a stream by the unreasonable 
use of the stream pollutes it so that the water as it flows upon the 
farm below is not only useless for stock and domestic purposes, 
but also is a source of sickness, pain and discomfort to the lower 
owner and his family, the latter is entitled to recover not only the 
difference in the rental value of the farm on account of the nuisance, 
but also such special damages as he may have suffered, including 
that resulting from sickness, pain and discomfort. This was said 
in a case where refuse from a slaughter house above was allowed 
to flow down the stream." The same rule is laid down in- the case 
of injuries occasioned by sewage from a city." 

A waterworks company is not in all cases liable for injuries 
caused by the furnishing of impure water. Such liability is based 
upon the question of negligence and it would be a defense to such 
an action that the complainant was guilty of contributory negli- 
gence. It is held in Wisconsin that under a franchise by a con- 
tract with a municipal corporation, a water works company, in dis- 
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tributing water for public and domestic use, is not responsible as an 
implied warrantor of the purity of the water distributed by it; but 
if such corporation knowing that it supplies impure water under 
circumstances such that its customers are liable to use the water in 
Ignorance of the danger, and it is negligent in disclosing the danger, 
the company is liable for all injuries caused by such negligence. It 
was held in the same case that if a person drinks the water know- 
ing, or under circumstances where he ought to know, that it was 
dangerously polluted, then he is guilty of contributory negligence.'* 
In a recent case it was also held that a city cannot, as a pre-, 
requisite to furnishing water from its public water supply, require 
a citizen to sign a contract releasing the city from its liability to sup- 
ply water or from liability for supplying impure water." 



Remedies by Criminal Prosecution. 

In addition to the right of remedy by civil action, there is also 
the remedy by criminal prosecution. In almost every state in the 
Union special criminal statutes. have been enacted providing for 
penalties for the pollution of waters, and especially of waters which 
are or may be used for drinking purposes. As a general principle 
of criminal law, the pollution of nmning waters would itself be an 
indictable oflFense, especially where the pollution was a continued 
one. In such case it would amount to a '^nuisance;" and most cases 
of defilement of waters, which would give a right|pf civil remedy, 
would come within the provision of the criminal laws against the 
maintaining of a "nuisance." Indeed, it has already been seen that 
the very reason why in Connecticut it was held that no prescriptive 
right to the continuance of a means of pollution could be obtained, 
was that it was a public nuisance, and that no continuance of an 
act which was wrong in a criminal sense could give a prescriptive 
right." Of course the particular form of prosecution, or perhaps 
whether any criminal prosecution could be maintained at all, de- 
pends upon the criminal laws and statutes of the jurisdiction in 
which the offense is committed. But the right of the legislature 
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to provide against pollution and defilement of streams by special 

criminal statutes cannot be doubted. In Massachusetts a statute 

provides : 

**No sewage, drainage or refuse or polluting matter, of 
such kind and amount as either by itself or in connection with 
other matter will corrupt or impair the quality of the water 
of any pond or stream hereinafter referred to, for domestic 
use. or render it injurious to health, and no human excre- 
ment shall be discharged into any pond used as a source of 
water-supply by a city or town, or upon whose banks any 
filter basin so used is situated, within twenty miles above the 
point where such supply is taken, or into any feeders of such 
pond or stream within such twenty miles.''** 

So in Utah the principles of the common law are to some ex- 
tent re-established by statutory enactment." In California the 
pollution of waters by the corralling and housing of sheep on the 
borders of a stream is prohibited." And in Louisiana the right of 
the legislature to regulate the dumping of refuse, garbage, night 
soil, dead animals, etc., in large navigable rivers is clearly upheld 
with reference to the casting of offal into the Mississippi River.* 
And in Indiana it is held that a navigable river is a ''public place" 
and that a pollution of the waters in such navigable river is indicta- 
ble as a nuisance." 

In the United States federal courts of Indiana it was held that 
a court of equity will enforce the right of a private riparian owner 
or of a public water company to have the water of a stream flow past 
its lands unpolluted. Such pollution by an upper proprietor, even 
for manufacturing purposes, is a public nuisance and as such may 

be enjoined or abated. Such pollution is also forbidden by the 
criminal statutes covering nuisances, and is. therefore generally in- 
dictable." • 

The same finding was later affirmed by the same court and it 
was held that as against the right of a riparian proprietor to have the 
water flow in its natural purity, there is no public policy in favor of 
industrial development which will justify the erection and operation 
of a factory that pollutes the stream." 

"If the pollution affects the public, as by the destruction 
of fish in a public river, or by placing the carcass of a dead 
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animal in a pond or river, or urinating in a spring near a 
highway, from which persons in the vicinity and travelers 
upon the highway are accustomed to drink, it is the subject 
of a public prosecution. If a business is so conducted as 
not only to foul adjoining streams but also to dangerously 
taint the atmosphere passing over adjacent highways and 
the entire neighborhood, a suit therefor by one neighboring 
proprietor is not an action to abate a private nuisance, but 
a private action to abate a public nuisance. A statute which 
prohibits the pollution of a supplying stream is not complied 
with by polluting an purifying its waters before they reach 
the storage reservoir. A person cannot justify as agent for 
another in maintaining a public nuisance; and the fact that 
persons have come to live within the scope of a nuisance after 
its creation does not prevent their complaining of it."** 

Without enumerating other special statutory provisions, it is 
safe to say that any statutory enactment which is made to enforce 
the principles of the law against pollution, whether it be in lakes, 
in private streams, or in navigable rivers and which forbids the 
dumping into rivers of refuse or offal, or injurious substances of any 
kind, would be valid and enforcible, and that such statutes already 
exist in most states of the Union. 

But independent of special statutory provisions, there is in most 
cases of pollution a remedy by indictment. The right of the in- 
dividual and of the public to have flowing water remain unpolluted 
by any artificial means is a common law right and the violation of 
that right, so as to cause serious inconvenience to the public, is an 
indictable offense under the rules of the common law.* Indeed, 
at the common law an offender was not only liable to conviction, 
but in the same proceedings the court could, by% proper decree, 
order and direct the nuisance to be abated forthwith, and at the cost/ 
of the defendant.** 

In most jurisdictions, there is also a remedy by special proceed- 
ings which can be brought in the name or in behalf of the people for 
the abatement of the nuisance, and any structure or course of con- 
duct which causes the pollution of the flowing stream to the serious 
injury or inconvenience of the public, and especially when that 
renders the stream unfit for domestic purposes, may be abated under 
proper proceedings brought for that purpose. The rule is the same 
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in navigable streams as it is in private or non-navigable streams* 
The fact that a stream is navigable and is necessarily used by in- 
dividuals and navigation companies for the purposes of navigation, 
gives no right to such users to befoul the* stream. The public and 
individuals have a right to use the waters of a public, navigable 
stream in its pure state; and a person or navigation company cast- 
ing or throwing offensive matter into a navigable stream is liable 
not only to indictment, but is also liable in damages to any in- 
dividual particularly injured thereby * 

In civil and criminal cases, of course the question often arises as 
to the public convenience in the discharge of its sewage. But it 
has been expressly held in most of the cases that even if there is no 
other method by which sew^age can be disposed of except to dis- 
charge it into a running stream, that fact will not justify a town 
or city in discharging it into a stream to the injury of lower owners. 
It makes no difference that the town is large and that the number 
of persons to be affected by the nuisance may be few^" It also 
makes no difference how far the contaminating matter is carried. 
When it has been established that the injuries of the party complain- 
ing are caused by the acts of the defendants, the right of action is 
established." 



Remedies as Between Different States and 

Different Countries. 

On account of the nature of the subject, questions of civil 
remedies and of criminal prosecution on account of injuries by the 
pollution of running waters oftentimes involve questions of inter- 
etate and international Islw. While few cases involving these points 
have arisen directly in instances of pollution, the general principles 
of the law^ in regard to the rights upon boundary and border 
streams are well settled and the possible questions in regard to 
cases of pollution have necessarily been settled at the same time. 

It may be stated as a general proposition that where the acts 
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causing the pollution are done in one jurisdiction and the injuries 
suffered in another, whether the jurisdictions are those of different 
states of the Union, or of different countries, there is a well settled 
right in the injured party to have his remedy in a civil action, to the 
same extent that would exist as if he were a citizen of the jurisdic- 
tion in which the act of pollution is committed. As I have already 
pointed out? the remedy by criminal prosecution depends somewhat 
upon the peculiar statutory enactments which exist; but in most 
instances the non-resident injured party has open to him also a rem- 
edy by prosecution in the criminal courts. 

The placing of filth and offal into a river in one county by which 
the waters are polluted in another county is indictable in either 
county." On the same principle a discharge of refuse in one state 
which causes pollution in another state may be indictable in the 
state in which the injury is suffered." This is on the principle, as 
stated by the Arkansas court, that "it is not necessary in all cases 
that a man should be actually present in this state to make him 
amenable to our laws for the crime committed here. If the crime 
is the immediate result of his act, he may be made to answer for it 
in our courts, though actually absent from the state at the time he 
does the act, because he is constructively present, or present in con- 
templation of law. For example, if a man standing beyond our 
boundary line in Texas, were, by firing a gun or propelling any other 
implement of death, to kill a person in Arkansas, he would be guilty 
of murder here, and answerable to our laws, because the crime is 
regarded as being committed where the shot or other implement 
propelled takes effect."" 

It was held bv the United States circuit court in Montana in 
1898, that a diversion of waters in Montana from a stream which 
flowed into Wyoming and by which diversion the legal rights of 
appropriators in Wyoming were affected, would be prevented. It 
was claimed that the citizens of Montana had diverted water only in 
Montana. This was in a case of a private stream. It was held 
that it was a mere question of private rights between individuals; 
that the lower proprietor had a right to have all the water come 
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down to him, subject to vested rights under the laws of congress, 
and that no international water right question in the case of the 
appropriation of the waters of a non-navigable stream could arise; 
and it was held that the Wyoming lower proprietor could enforce 
his rights in the United States circuit court of Montana/* 

A party who commits a nuisance in or upon the waters of a river 

m 

flowing between two states or from one state to another so as to 
injure parties in the adjoining states, who have a right to the use 
of the stream, can be enjoined or prosecuted in the state courts of 
the state where the nuisance is committed or in the United States 
courts for the district in which the nuisance is committed. In such 
cases the law governing the case is that of the district or state in 
which the action or prosecution is brought." 

In a Rhode Island case the complainants were citizens of Con- 
necticut who owned land and a mill on the Pawkatuck River on the 
boundary line between Comiecticut and Rhode Island. The Rhode 
Island riparian owners diverted more than their undivided half of 
the water. It was held that the Connecticut parties might sue in the 
Rhode Island courts for an injunction and for an abatement of the 
nuisance and that they could also proceed against the defendants 
in Rhode Island under the criminal laws of Rhode Island for the 
maintenance of a nuisance, although the injury was suffered in Con- 
necticut. It was held that a fortiori could the complainants prose- 
cute the defendants in a civil action for damages for the injuries 
done, and that the complainants* action for an injunction would 
lie. In deciding the case it was said: 

**I can conceive of crimes, likewise like civil injuries, 
which may be prosecuted in two states, though sometimes 
in different forms, at least, as here. Such is the case of theft 
continued from one state to another, or the felonious intent 
indicated in both, or a burglary in one state being a larceny 
in another, where the property was removed, but no house 
broken into. So if one fires a gun in one state which kills an 
individual in another state, there may be the offense of using 
a deadly weapon in the first state and committing murder by 
killing in the second state. Again, there is sometimes an 
election in which to prosecute. Thus, if a blow be given in 
one county and death follows in another, an appeal of murder 
lies in either. If two acts are necessary to constitute an of- 
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fense and one is done in one county and one in another, the 
prosecution may be in either. So if A in one county injure 
land in another. So if one in the state of Ohio draws a bill 
to defraud and send it to New York by another, and thus 
commit or complete the fraud there, he can be punished 
there. And to remove all doubt by a reference to a case al- 
most identical with this in principle, *If a man doth not re- 
pair a wall in Essex which he ought to repair,- whereby my 
land in Middlesex is drowned, I may bring my action in Es- 
sex, for there is the default, or I may bring it in Middlesex, 
for there I have the damage.' "" 

So where A diverted in Connecticut a stream of water so that 
it ceased to flow to B's mill situated on the same stream in Massa- 
chusetts it was held that the circuit court of the United States for 
Connecticut had jurisdicion of an action brought by B against A 
for diversion. The case was compared to a case where a party 
owned a dwelling house in Ma^ssachusetts which he was accustomed 
to rent, and a party had published in Connecticut a malicious libel 
in regard to the dwelling house in consequence of which it had been 
greatly impaired in value; it was held that in such case the injured 
parties could have their redress in Connecticut, and did not have 
to wait until they could find the defendant in Massachusetts so that 
he could be served with process." 

One of the leading cases upon this subject is an Ohio case de-- 
cided in 1848, in which it was held that a diversion of water in 
Pennsylvania, occasioning damages to property in Ohio on the same 
stream, gave a right of action which could be maintained in Ohio, 
and it was further held that such action might be maintained either 
in Pennsvlvania or Ohio.^* 

In a Wisconsin case in 1879, ^^ was held that injuries on a stream 
occasioned by a dam would be ground for a criminal prosecution 
in the jurisdiction in which the dam existed; and that it would give 
a right of civil action for damages in either jurisdiction."* 

A statute in Maine provided that where damages were suffered 
by lands being overflowed by a dam, the remedy should be by a 
complaint to obtain compensation, and that no common law action 
for damages for overflow, could be sustained. Defendants, citizens 
of New Hampshire, built a grist mill in New Hampshire on the 
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Salmon Falls River, by which the plaintiff's mill on the tributary 
above, which was wholly situated in Maine, was damaged by back- 
flow. It was held that the statute referred to applied only to in- 
juries caused by obstructions or nuisances maintained in the state 
of Maine, and that under the circumstances the plaintiffs could main- 
tain a common law action for an injunction and damages.** 

As a general principle a civil action for a tort is a transitory 
action and it may be brought in any jurisdiction where service can 
be obtained upon the wrong-doer. The civil action for damages 
by diversion or for damages by pollution is such an action and 
would be sustained in any court where jurisdiction of the person of 
the defendant could be obtained. This is shown from the above 
authorities; and the rule is even extended to some rights of action 
which did not exist at common law, but which are given by statute, 
such as for instance the right to recover damages against a railroad 
company arising from the negligence of a fellow servant." Crimes 
may be committed in one state by a person who is not in that state. 
This is true in all cases where the moving agent or instruments or 
means used produces the criminal results in another state.** This 
rule covers not only crimes against natural law, but also many statu- 
tory crimes, especially those which would be classified as malum 
in 86 — including all forms of wrongful pollution. In such cases 
the criminal prosecution may be had in the state in which the injury 
is done, although occasioned by acts committed directly by the prin- 
cipal in another state. 

Substantially the same rule holds as to cases arising between 
different countries. Under the principles already set forth, it will 
be seen that there is an adequate remedy for damages caused by 
pollution on boundary rivers and upon rivers flowing from one 
country into another, so far as civil actions for damages are con- 
cerned, and to a large extent also so far as the right to a criminal 
prosecution is concerned. 

In case the courts of a neighboring country or government re« 
fused to recognize the principle of the right of riparian owners to 
have the water of streams come to them substantially unchanged, 
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either in quantity or quality, it would then be a matter simply of 
diplomatic interposition, to be adjusted according to the law of na- 
tions and the comity which exists between nations. Questions of 
a similar character have been taken up and decided by treaty. Prior 
to 1795 citizens of the United States had been prevented from navi- 
gating the Mississippi River through the domains of the Spanish 
government at the mouth of that river. The United States gov- 
ernment interposed, claiming that the right of navigation was a 
natural right, and the Spanish government acquiesced in such view 
in the treaty of 1795.'" Again, in 1826, our government attempted 
to have the same question decided in regard to the navigation of 
the St. Lawrence, but the British government refused to recognize 
the natural right claimed by the United States, which denial has 
been severely criticised. However such denial was based prin- 
cipally upon reasons of poKcy which could not exist in a case of an 
attempt to prevent injurious pollution of border streams." 

In a Texas case a Mexican owning property on the south bank 
of the Rio Grande River in Mexico was injured by obstructions 
placed in the bed of that river by an American in Texas. It was 
held that the Mexican could bring suit in Texas. The court 
said: that **in such cases even by the technical rule of common law, 
the action may be maintained either in the jurisdiction in which the 
act was committed, or in that in which the injury was sustained," 
and that to refuse such a remedv would be to refuse "to observe the 
constitutional pledge promising a remedy by due course of law for 
injury done, in lands, person or reputation, as plainly as if it re- 
fused a remedy for an injury inflicted in a foreign jurisdiction to 
one's goods or person."** 

A party doing an injury in one jurisdiction to a water power or 
water right running into another jurisdiction, may be proceeded 
against in civil suit in either jurisdiction in which he may be served 
with process: though proceedings in rem by way of injunction or 
indictment to compel abatement, can only be brought in the jurisdic- 
tion in which the nuisance exists.** 

In 1880 complaint was made to the United States government 
that Mexicans engaged in agricultural pursuits on the Mexican 

39 



shore of the Rio Grande River were in the habit of diverting the 
water coming dow^n the river into ditches, thereby preventing the 
American citizens on the north side from getting sufficient water 
to irrigate their crops. Secretary Evarts considered that the matter 
was one which was properly the subject of diplomatic intervention 
and said, in regard to the action of the Mexicans: 

"This if true would be in direct opposition to the recog- 
nized rights of riparian owners, and if persisted in must 
result in disaster and ruin to our farming population on the 
line of the Rio Grande and might eventually, if not amicably 
adjusted through the medium of diplomatic intervention, be 
productive of constant strife and breaches of the peace be- 
tween inhabitants of either shore/* 

Further referring to the action of the Mexican citizens. Secretary 

Evarts said: 

**This is not only in direct opposition to the recognized 
rights of riparian proprietors, but is also contrary to that 
good feeling and harmony which ought to exist between 
co-laborers in peaceful pursuits, and might, moreover, if per- 
mitted to continue, result in bitter feeling and possible 
breaches of the peace."" 

In 1884 the inhabitants of New Brunswick erected works on 
the Meduxnikik River so as to obstruct the flow of water in Maine 
and to injure the lumber business in that state, and Mr. Frelinguy- 
sen, the then secretary of state,^ in a letter to Mr. Lowell, the 
minister to Great Britain, held that the wrong was a proper subject 
for diplomatic interposition by this government." 

The principles governing the right of civil remedies and of 
criminal prosecutions which are above set forth for injuries oc- 
casioned by diversion and other wrongs on streams which are 
boundarv line streams or which flow from one state into another 
or from one country into another, would in all inter-state and inter- 
national cases govern the right of civil remedy and criminal prose- 
cution for the pollution of streams. 

Without attempting a resume of all the conclusions deducible 
from the authorities above cited, it will be clearly seen that the right 
of the individual and of the public to have the natural waters of 
streams and lakes remain undefiled by any artificial means is so uni- 
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versally established that there is always open to the party injured a 
speedy remedy, both in the civil and in the criminal courts. When- 
ever proper and prompt remedy seems to be lacking, such de- 
ficiency may readily be supplied by vigorous legislative enactments 
directed at specific sources of pollution. Such legislation, so long 
as it is general in its application, is and would be of undoubted 
validity and would be promptly enforced by the courts, not only as 
founded upon sound principles of law, but as pursuant to a sound 
public policy. 

July lo, 1900. ROME G. BROWN. 
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